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LLOYD ANTHONY KOLB               Complainant 
 
and  
 
UNIVERSITY OF NATAL RETIREMENT FUND        First Respondent 
                                          
UNIVERSITY OF NATAL                                                               Second Respondent 
 
ALEXANDER FORBES FINANCIAL SERVICES                              Third Respondent 
 
 
 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956 
  

 
 

1. On 4 October 2000 a preliminary determination was handed down in this matter 

wherein I issued a rule nisi calling on the complainant to present expert evidence to 

show cause, if any, within 30 days of the date of the preliminary determination, why 

the following final order should not be granted: 

 

 1.1 That the complaint is dismissed. 

 
1.2 That the complainant is ordered to pay the reasonable costs of the first 

and third respondents hereto in defending this complaint. 

 
2. I have already dismissed the second aspect of the complaint, regarding the 

deployment of the 5% employer’s contribution to risk benefits, as being trivial and 

without any merit.  The first aspect of the complaint related to the method used to 

calculate the returns credited to the member’s fund credit.  By means of the rule 
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nisi I allowed the complainant an opportunity to furnish me with expert 

evidence regarding his method of calculation.  He maintains that this method more 

accurately reveals the percentage return for the year ended 31 December 1997 to 

have been 6,335%, rather than the 10,005% published by the fund, which in his 

view is therefore incorrect and misleading in that it indicates a better return on the 

investment of his monies than is actually the case.      

 
3. The complainant has now submitted an explanation he obtained from an expert 

in the field of employee benefits, Mr Mike Hayler, Director of Fifth Quadrant (Pty) 

Ltd.  Mr Hayler has explained that there are two methods of calculating returns 

earned on assets, namely the time weighted rate of return and the money 

weighted rate of return, the former method removing the effect that any cash 

flows coming into the portfolio would have on the return and the latter 

incorporating the cash flows.  The 10,0% return was calculated using the time 

weighted basis, which Mr Hayler asserts is the standard method used when 

quoting rates of return for information and comparison purposes; he furthermore 

agrees that the rate of 10,0% is correct, based on the information provided.  Mr 

Hayler notes that, using the money weighted basis, which he assumes was the 

method used by the complainant, the rate of return would be 7,2%, the 

difference in the two rates being attributable to the influence of the cash flows 

being invested during the year into the member’s portfolio, with the ratio of cash 

flow to assets also differing from member to member.  Mr Hayler concludes by 

stating  

 
“It is my view that the member has been allocated the correct returns earned each month as 

provided in the information given to us.” 

 

4. The complainant is obliged to concede that the fund’s calculation of the returns is 

correct.  He therefore directs himself in his latest submission to the question of 

costs.  He denies vehemently that his complaint was a frivolous or trivial one, 

although he provides no argument as to why the issues he raised in the complaint 
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should be seen as serious, or in what respect he has suffered prejudice.  He does 

point out that the respondents failed to submit a copy of their formal responses to 

him before my preliminary determination was made, but having now had sight of 

these responses he persists in his view that they still do not offer a proper 

explanation of the discrepancy between his own calculation and theirs, as does the 

explanation he received from Mr Hayler.  He maintains that if Alexander Forbes had 

furnished him with a proper explanation such as Mr Hayler’s the matter would have 

been settled.  The complainant furthermore points out that, although the 

respondent refers to voluminous correspondence, prior to the matter being referred 

to me,  

 
“only five letters were sent or received by Alexander Forbes and seven by the Retirement 

Fund.” 

 

5. In my view the complainant has a distorted perspective of the amounts of time and 

money warranted by the issues raised by him, issues which in any event disclose 

no prejudice to him.  That he regards the sending and receipt of twelve items of 

correspondence prior to referral of the matter to me as minimal is indicative of this 

distorted view, as is the submission to me of a complaint some 130 pages long 

(inclusive of annexures and excluding the fund rules).  While he may not have fully 

understood the explanations he received from Alexander Forbes, and while there is 

always the possibility that they could have found some alternative way to explain to 

him, the fact is that they went out of their way to respond to his concerns, including 

meeting with him personally.  I note that there is, for example, an explanation of the 

5% employer’s contribution to risk benefits and the reserve account in the letters 

from Mr Rhys Dyer of Alexander Forbes dated 18 March 1998 and 17 July 1998, 

and a detailed explanation of the methodology of crediting monthly returns and 

multiplying the monthly factors to obtain the cumulative compound return for the 

year in the fax from Rhys Dyer dated 31 August 1998, which the complainant 

includes in his complaint.  If he failed to understand these explanations, he could 

have obtained the advice of a consultant at that point, and the whole matter could 
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have been cleared up.  Once he lodged the complaint with this office the first 

and third respondents were obliged to expend further time and resources preparing 

a comprehensive response, and they have therefore asked  for an award of costs in 

their favour. 

 

6. In the circumstances I remain of the view that the complaint lodged by the 

complainant is frivolous, trivial and unreasonable.  The lodging of such complaints 

undermines the objective of this office since the effort expended on them detracts 

from the time and resources which could have been spent on matters of more merit 

and substance.  It is fitting that the complainant should pay the costs of the first and 

third respondents. 

 

7. I have requested the respondents to indicate to me their assessment of the costs 

incurred in defending this complaint.  Mr Clive Francis of Alexander Forbes has 

reckoned the costs as being R11 000 excluding VAT, in respect of 11 hours of 

senior Alexander Forbes personnel time at the rate of R1 000 per hour.  This 

amount has been split between the fund, which Alexander Forbes billed for R5 500 

plus VAT, and Alexander Forbes itself which therefore incurred costs of R5 500 

plus VAT.   

 

8. The complainant in his latest submission withdraws his complaint and asks that 

there be no order as to costs.  However the respondents have asked for a 

dismissal.  In any event where a litigant withdraws proceedings he is in a position 

similar to that of an unsuccessful litigant, and the general rule is that the other party 

is entitled to costs – Germishuys v Douglas Besproeiingsraad 1973 3 SA 299 (NC); 

Waikiwi Shipping v Thomas Barlow & Sons (Natal) Ltd 1978 1 SA 671 (A).  Since 

the result is the same I therefore exercise my power in terms of section 30Q (g) to 

make a costs order, refusing the complainant leave to withdraw at this stage.  
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9. I have decided to reduce the amount payable by fifty per cent, restricting the 

award of costs to the third respondent. 

 

10. Accordingly the final order of this tribunal is as follows:  

 

 10.1 The complaint is dismissed.  

 

10.2 The complainant is ordered to pay costs of R5 500 plus VAT to the  third 

respondent, Alexander Forbes, within 30 days of the date of this 

determination. 

 

 

 

DATED at CAPE TOWN this 23rd  day of JANUARY  2001 

 

. 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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